ABSTRACT. Early decision admission programs -which allow a student to receive early notification of admission in return for a commitment to attend a particular institution-enjoyed explosive popularity at America's institutions of higher education in the 199os. Schools use the programs to stabilize class size and identify enthusiastic applicants. The programs, however, favor students who are wealthier and whiter than their regular decision classmates. This Note applies civil rights and antitrust principles to discuss serious legal concerns raised by early decision programs.
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INTRODUCTION
A 2003 study of students at Harvard, Princeton, MIT, and Yale found that, "among those students for whom financial aid was not a concern," seventyeight percent used early admission programs to apply to college; among students for whom "financial aid was important to their choice of college, only 48.0 percent applied early."' That finding, and others like it, has sharpened a debate over college early admission programs in general, and early decision programs-which require applicants to a given university to enroll there if admitted early-in particular. On one side of the debate are those who argue that early admission programs offer significant benefits to both institutions and students, stabilizing enrollment levels while providing students a way of indicating their first-choice school.' On the other side are those who feel, in the words of one counselor, that early admission programs "serve the institutional needs of colleges a great deal more than [they] serve students." 3 While the schools benefit from the programs, the programs push the college search process earlier and earlier into students' high school careers. Students now begin the college admissions process -historically largely confined to a student's senior year -as early as freshman or sophomore year.
Beyond sharpening this debate over students' general well-being, 4 the release of the Avery study in 2003 expanded the incipient debate' over the impact of early admission programs on the rate at which poor and minority students are admitted to universities. As Bruce Poch, Dean of Admissions at a legal framework, derived from either civil rights or antitrust law, to address the ED debate. 9 The debate, until now, has centered on whether it is appropriate for colleges and universities to employ ED programs in light of their commitments to educational diversity and student well-being. 2 " The discussions have largely focused on the institutions' preferences rather than their legal obligations. Moving the debate away from educational choice and toward the available legal frameworks emphasizes different facets of early admission programs than the educational ethics debate does: It emphasizes race and class impact in place of student well-being as a measure of the programs' gains and losses. Legal analysis also provides a structure to the debate that, through litigation, can mandate change. This may be especially important because extralegal reform efforts, to date, have met with only limited 21 success.
This Note begins in Part I by briefly examining the rise of early decision. In Part II, it then considers why, if schools are concerned about diversity, they have done nothing about ED, when it has clear impacts on less privileged students. Part III then analyzes the relevance of civil rights law. It demonstrates how ED functions, and how schools might react to minority application shortfalls resulting from ED. It argues that because of its disparate impact on minority applicants, ED might violate Title VI of the Civil Rights Act of 1964. 22 This Part of the Note focuses on civil rights analysis and separates out ED's racial impact from more general discussions about ED's effects on student well-being. It shows that ED programs, rather than raising diffuse, debatable concerns, may in fact create specific legal harms that demand redress. A significant practical problem exists, however, with civil rights analysis: There is almost no readily available data about racial breakdowns for ED or regulardecision applicants. This makes a civil rights violation harder to prove once analysis moves outside the realm of theory. It is not an incurable problem, however. As the Avery study shows, colleges and universities do have the ig. The Avery study mentions legal issues in passing -often relegating them to footnotes -but never provides any substantial legal analysis. For the one discussion in the report that briefly discusses antitrust concerns about ED, see AVERY ET AL., supra note I, at 335 n.27.
20.
See, e.g., Nancy Donehower, The Personal Touch Is Gone from College Admissions, CHRON. HIGHER EDUC., Jan. iO, 2003, at B16 (discussing the shift in admissions outlook as moving from concern about students' well-being to focusing on "business" outcomes); Scott Jaschik, Another and its work to re-humanize college admissions).
21.
See infra notes 98-103 and accompanying text. information that would allow a robust civil rights analysis. Nevertheless, the problem is a serious one, because they are extremely reluctant to release the data. 23 Part TV considers an alternate legal framework for evaluating ED: antitrust. Moving to antitrust law shifts the focus from ED's racial impact to its socioeconomic impact and cures the informational problems that would plague any civil rights action. Given the practical limitations of civil rights analysis, antitrust law offers an alternative legal ground on which litigants challenging ED programs might prevail. While access to higher education has traditionally been litigated under civil rights laws, antitrust precedent exists that could be brought to bear in this context. Certain reciprocal actions by ED schools, used to enforce students' promises to attend, might trigger an analysis similar to that in United States v. Brown University. 4 And while introducing antitrust law does move the debate from race to class, antitrust analysis, like civil rights analysis, focuses the ED debate on a specific legal harm. Significantly, the practical problems interfering with civil rights analysis do not exist in the antitrust realm, permitting the application of a more robust legal critique to ED programs.
While there has been some legislative gesturing toward ED reform, neither the legal nor the educational community seems to have considered the possibility that ED's fate lies not with the institutions that employ ED but with the courts. Because both race and class have played such instrumental roles in the diversity debates, this Note focuses its discussion of diversity on those factors. For civil rights law, ED's racial effects come to the fore; in antitrust analysis, ED's effects on different socioeconomic groups predominate. Both civil rights law and antitrust law suggest that, beyond being unfair, ED programs may actually be illegal. The Note then concludes by discussing several options for reform. It argues that one option-a central first-choice clearinghouse-better serves both students and colleges than does the current model, while avoiding the more serious concerns raised by ED. 
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I. THE RISE OF EARLY DECISION
Harvard, Yale, and Princeton first inaugurated ancestors of today's ED programs in the mid-195os.
2 s For decades, the programs remained limited in scope, 6 reserved only for top applicantsY. 7 In the 198os, however, the market for higher education shifted, as demand dropped off precipitously. Because ED (but not EA) programs provide an almost one-to-one admit-to-enroll ratio,2 8 many schools turned to ED programs, which "predictably fill [ed] their classes." 2 9 In 1983, schools were given a second reason to create ED programs to control their enrollment figures: U.S. News & World Report had begun publishing an annual guide, America's Best Colleges and Universities, which parents, students, and high schools quickly began to rely on in assessing the relative merits of universities and colleges. 30 One recent study shows that changes in U.S. News rank significantly affect a school's ability to attract students. 31 According to the study, a slip of five ranks requires a school to increase the number of applicants admitted by two percent; when a school dropped in rank, the average SAT scores of its incoming class dropped as well. (M]ost of the admissions offices that responded to our survey stated that Early Decision helps them to manage enrollment figures for the entering class. A common metaphor used in several surveys was that Early Decision helps to build the base of the class. Locking in students through Early Decision acceptances also shields a college from the consequence of some unexpected springtime disaster that would discourage admitted candidates from attending the college.
James Fallows, The Early-Decision
Schools that dropped in rank also had to offer admitted students more financial aid to entice students to attend. 3 2 In response, although schools publicly downplayed the rankings' importance, a " they tried to influence the rankings by manipulating any factors that they could control. 34 In one survey of241 colleges, more than half admitted that they had instituted specific measures to improve their ranking. 3 " ED programs were especially attractive because they allowed schools to control two U.S. News factors: "selectivity" (the percentage of students a college accepts from its applicant pool) and "yield" (the percentage of accepted students who matriculate).36 By guaranteeing that an admitted student would enroll, ED programs raised yield rates, 37 and, in turn, reduced the number of applicants a school needed to admit to fill its class-thus increasing the school's selectivity. programs admitted higher percentages of their class early, in part to affect U.S. News rankings. Schools recognized that the rankings affected "the number of students who apply to a school, donations from alumni, pride and satisfaction among students and faculty members, and even the terms on which colleges can borrow money." 3 9 During the early 199os, institutions found that ED had a third beneficial effect: It limited financial aid expenditures. Traditionally, colleges had been able to control their financial aid outlays only by limiting the amount of their financial aid awards to admitted students. A case during the 199os, United States v. Brown University, 40 however, resulted in financial aid wars. 4 ' The decision forbids private schools from discussing financial aid awards with each other, 4 leading many schools to lose even what little control they had over their financial aid outlays. Private schools had to compete with one another, 43 and with public colleges and universities flush with budget surpluses because of a booming economy in the mid-and late-199os. Because of the strong economy, many states started merit-based scholarship programs to encourage Student selectivity. A school's academic atmosphere is determined in part by the abilities and ambitions of the student body. We therefore factor in test scores of enrollees on the SAT or ACT tests (40 percent of this ranking factor); the proportion of enrolled freshmen who graduated in the top io percent of their high school classes for the national institutions and the top 25 percent for the regional schools (35 percent of the score); the acceptance rate, or the ratio of students admitted to applicants (15 percent); and the yield, or the ratio of students who enroll to those admitted (io percent). These bond raters were obsessing about our yield! They were chastising me because Pomona's yield was not as high as Williams's or Amherst's, because they took more of their class early. We explained that our regular-decision yield was quite high, and finally got a triple-A bond rating. Obviously, there were other considerations, but this saved the college millions in interest. Then, during the late 199os, public colleges and universities began experiencing financial strains. A slowing economy led to widespread state budget cuts for higher education. By the late 199os, therefore, both public and private institutions were looking for ways to make up the funding shortfall without tuition increases that would draw the ire of students, parents, and state and federal lawmakers. 47 Schools turned to ED programs because such programs allowed them to limit, to a certain extent, financial aid outlays. ED permitted schools to minimize financial aid expenditures 4 ' because ED applicants were generally wealthier and less likely to apply for financial aid than members of the general applicant pool. If colleges did accept needy ED applicants, the students were bound to the school and did not have the option of comparing financial aid packages or negotiating a better award. 49 Thus, by the late 199os, schools had discovered three distinct institutional benefits of early admission programs-particularly ED programs. The programs stabilized enrollment, protected U.S. News and World Report rankings, and limited financial aid outlays. Colleges and universities also argued that the programs benefited those students who had a strong preference for one institution and were willing to commit to a single school early in the admissions process. Those students could clearly communicate their desire to attend to their top school choice, and would, hopefully, be finished with the stress of the admissions process before Christmas of their senior year.
U.S. NEWS
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The release of the Avery study and the Supreme Court's opinion in Grutter upset this delicate balance. The Avery study-the most thorough analysis available of the effects of early admission programs on the admissions process° -presented a competing set of concerns about early admission programs. It found that, for both EA and ED programs, early applicants received a significant boost to their admissions chances, equivalent to a onehundred-point jump in their SAT I score." 1 The study also showed that the lion's share of the ED benefit went to wealthy students with sophisticated knowledge of the college admissions process, who applied earlier at higher rates than their less privileged peers." 2 Early admission programs work to the benefit of the wealthy partly because the wealthy, to a greater extent than the poor, have access to information about the benefits of applying early. Indeed, public information on early admission programs varies in accuracy and clarity, while the well-connected have access to more accurate information from friends, family, and college counselors. 3 The information gap exists equally for both EA and ED programs.
Moreover, even if they knew about it, poor students could not take advantage of ED because these students must first be certain that they wish to attend a particular college. Attaining that level of certainty generally requires funds for at least one trip, if not several, to various campuses. Further, when students apply ED, they "forfeit the option of negotiating financial aid. This barrier often leads financial aid candidates to apply . . . regular decision, 5o. The Avery study analyzed five years of admissions data from fourteen highly selective colleges and universities. AVERY ET AL., supra note i, at 9.
51.
Id. at 137. In other words, if all other academic factors were held constant, a student's odds of being admitted under ED were the same as if he had been a regular-decision applicant with an SAT score loo points higher than the student's actual score. Thus an ED applicant with a 1200 SAT score was as likely to be admitted as a regular-decision applicant who, with otherwise identical credentials, had achieved a 1300 SAT score.
52.
Id. at 13.
53.
Id. at 85-88.
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II. DIVERSITY AS A COMPELLING INTEREST IN HIGHER EDUCATION
While ED programs were growing rapidly, institutions of higher education fought a fierce battle to diversify their student bodies. It would seem illogical for colleges to maintain an unnecessary barrier to improving diversity. Changes both inside and outside of individual institutions, however, have pushed schools into precisely that scenario.
Diversity, as a topic in educational thought, dates back more than 150 years. 5 Educators originally deemed interaction among "dissimilar individuals" to be "essential to learning.", 6 The concept of diversity expanded over time to encompass not just differences in students' ideas, but also differences of "geography, religion, nation of birth, upbringing, wealth, gender, and race. ' In the last thirty years, the pursuit of diversity in higher education has migrated into Supreme Court doctrine as a compelling justification for state action. This Part discusses, in brief, how diversity became such an important focus for both the legal and higher education communities. It then attempts to explain why, if schools are so committed to diversity, they have not reformed their early admission programs.
A. Diversity: Educational Benefit, Societal Imperative
i. Bakke: Diversity as Educational Benefit
In Regents of the University of California v. Bakke, ss the Supreme Court struck down the quota-based admissions system at the medical school of the University of California. Justice Powell's controlling opinion held that, while the school's racial quota system was unconstitutional, the medical school did have a legitimate interest in the consideration of race, namely, "obtaining the educational benefits that flow from an ethnically diverse student body." 9 s4. Id. at 13. Powell argued that a diverse student population altered the very nature of the education students at the institution received:
Physicians serve a heterogeneous population. An otherwise qualified medical student with a particular background -whether it be ethnic, geographic, culturally advantaged or disadvantaged-may bring to a professional school of medicine experiences, outlooks, and ideas that enrich the training of its student body and better equip its graduates to render with understanding their vital service to humanity.6 1 Powell concluded that students from different backgrounds created a richer learning environment for their peers by providing information and viewpoints beyond those offered by any single professor, or even any homogenous group. Beyond the realm of medicine, Powell believed that the "nation's future depend [ed] upon leaders trained through wide exposure to the ideas and mores of students as diverse as this Nation of many peoples. " , 6 , In training future leaders, the university had a vested interest in selecting a student body that "contribute [d] " to a "robust exchange of ideas. ''6 , Powell maintained that "[t] he atmosphere of speculation, experiment and creation-so essential to the quality of higher education-is widely believed to be promoted by a diverse student body." 6 , In keeping with his interest in many kinds of diversity, Justice Powell emphasized that race could only be considered along with other factors, like socioeconomic disadvantage, in creating a diverse student body. 6 The diversity that furthers a compelling state interest encompasses a far broader array of qualifications and characteristics of which racial or ethnic origin is but a single though important element.").
Twenty-five years later, the Supreme Court again took up the issue of diversity and affirmative action in higher education. A developed body of affirmative action law framed the debate in the University of Michigan cases. In the years after Bakke, the Court had limited the number of acceptable affirmative action rationales and program types under the Fourteenth Amendment's Equal Protection Clause. Against this backdrop, affirmative action in higher education appeared at risk. 66 In Grutter v. Bollinger and Gratz v. Bollinger, however, the Court reaffirmed its commitment to diversity in higher education. Justice O'Connor, writing for the Grutter majority, affirmed that diversity is a compelling state interest 6 7 and rejected the notion that the post-Bakke decisions foreclosed the diversity rationale. 68 The Court deferred to the law school's educational judgment that diversity was essential to its educational mission, reflecting universities' "special niche in our constitutional tradition." 6 , The Court also emphasized the educational benefits that flow from a diverse student body, stating that colleges and universities could select students who would "contribute the most to the 'robust exchange of ideas."' 7 This reasoning closely followed that of Justice Powell in Bakke. The Grutter opinion also emphasized the importance of having a diverse national leadership. The Court recognized that only if members of all racial and ethnic groups could access higher education would they be able to participate fully in the nation's civic life. 71 For the Grutter Court, the societal need for a diverse leadership provided a second compelling reason to allow colleges and 66. In Wygant v. Jackson Board of Education, 476 U.S. 267, 274-76 (1986), the Supreme Court rejected the need for role models as a compelling government interest for the purposes of strict scrutiny analysis. The Court struck down a program in which minority teachers were hired first and fired last in order to ensure that there were role models for minority students. In City of Richmond v. J.A. Croson Co., 488 U.S. 469 (1989) , the Court, again applying strict scrutiny, struck down a race-based set-aside for minority contractors that was designed to address broad societal discrimination. The Court ruled that because the city failed to show specific racial discrimination in the Richmond construction industry, the city could not use race-based affirmative action. Finally, in Adarand Constructors, Inc. v. Pena, 515 U.S. 200 (1995) , the Court held that strict scrutiny applied equally to federal and state affirmative action programs and to both beneficial and burdensome racial classifications. universities to consider race in admissions. 7 ' Grutter underscored the value of diversity in higher education, and Michigan and its amici embraced that view.
73
B. Studies Relevant to the Diversity Debate
Different empirical and sociological studies -including several proffered by the University of Michigan-have borne out the Supreme Court's concern for diversity in higher education. 74 Michigan's central study, conducted by Patricia Gurin, found that students who experienced classrooms and social settings with the greatest racial and ethnic diversity "showed the greatest engagement in active thinking processes, growth in intellectual engagement and motivation, and growth in intellectual and academic skills." s 7 Another study, this one of the black-white composition of small groups of students on three campuses, found that groups with racial-and opinion-minority members, or
72.
Id.
73.
See, e.g., Brief of Amherst College et al. as Amici Curiae Supporting Respondents, supra note lo, at 5 ("The point is so basic, and the agreement of educators is so broad, that amici need not argue it at length. Diversity in all its aspects is one of the factors that make American colleges and universities unique, educationally superior, and the envy of the world." (citation omitted)).
74.
Michigan has made the complete set of studies, as well as responses to critiques of the studies, available on its lawsuit-related website. Information on U-M Admissions Lawsuits, http://www.umich.edu/~ureVadmissions/research/index.htm (last visited July 11, 2005).
7S.
Expert Report of Patricia Gurin, Gratz v. 77 Bok and Bowen found that having a diverse community during college affected the post-college attitudes and actions of matriculants -both black and white. Matriculants reported extremely high levels of interracial interaction at the selective institutions.78 The more selective the schools, the higher the level of black-white interactions. 7 9 Bok and Bowen found that white students who interacted extensively with black students in college continued to have extensive interracial interactions after college."°C .
Race and Class in the Avery Study
Given the widespread recognition that diversity is an important educational good, one might think that if so many schools have chosen ED, it must foster-
Anthony Lising Antonio et al., The Effects of Racial Diversity on Complex Thinking in College
Students, 15 PSYCHOL. SC. 507 (2004 students', faculties', and administrators' evaluations of the educational and racial atmosphere were correlated with the percentage of minority students enrolled at a college or university, the predicted positive associations of educational benefits and interracial understanding failed to appear). Justice Thomas noted two studies in his Grutter dissent that found that black cognitive development and academic achievement were higher at historically black colleges. 669, 674 (1999) ). Justice Thomas also noted another study that found that racially diverse student bodies that were created through affirmative action actually undermined students' perception of academic quality. Stanley Rothman et al., Racial Diversity Reconsidered, 151 PUB. INT. 25 (2003) . Justice Thomas explained that the study found "that the racial mix of a student body produced by racial discrimination of the type practiced by the Law School in fact hinders students' perception of academic quality."
Grutter, 539 U.S. at 364 (Thomas, J., dissenting). Thus, though there is strong evidence in support of the Court's interest in racial diversity in higher education, the position is not without its critics.
Imaged with the Permission of Yale Law Journal 115"880 20o6 or at least not reduce-diversity. Yet, as discussed above, the Avery study shows that students who apply ED "are disproportionately non minorities from advantaged backgrounds." 8 ' Further, at ED schools "African Americans and Hispanics applied early at lower rates than the overall early application rate. Across the schools, African Americans applied early about half as often as others; Hispanics about two-thirds as often as others .... Similarly, financial aid applicants were less likely than others to apply early. ',8 Among the study's interviewees, over eighty percent of the students from prominent private high schools applied early, as did more than three-quarters of the students for whom "financial aid was not a concern." 8 ' Students from less competitive public high schools applied early at just half the rate of their private school classmates, and less than half of those students who considered financial aid important in their college choice applied early." s The study explains that the results were driven in part by the challenge involved in finding the right school.15 "Students who expect[ed] to rely on financial aid faced an especially difficult decision about whether to apply" ED, in part due to ED's increased odds of admission. 6 On the one hand, if a student applied ED and was admitted, he might receive a smaller financial aid package than he would have had he been admitted as a regular applicant and been able to "compare and negotiate financial aid packages.", 8 On the other hand, if he did not apply ED, his chances of being rejected altogether increased significantly." 8 The Avery study finds that nearly half of the students who 81. AvERY ET AL., supra note 1, at 59.
82.
Id. (stating that "3.6 percent of African Americans and 4.8 percent of Hispanics applied early at ED schools, while 7.4 percent of all applicants to those schools applied early"). 84. AERY ET AL., supra note 1, at 59 ("Among those who went to a prominent private high school, 83.5 percent applied early; among those students for whom financial aid was not a concern, 78.0 percent applied early to some college. In contrast, of the students who went to less competitive public high schools (where it is common for graduates not to go on to college), only 42.6 percent applied early. Similarly, among the colleges students who reported that financial aid was important to their choice of college, only 48.0 percent applied early to some college.").
Id.; see also
85.
Id. at 59-6o.
86.
Id. at 116.
87.
Id. at 116; see also infra notes 18o-182. 88. AERYETAL., supra note 1, at 116.
applied ED did so for strategic reasons-regardless of whether they actually had a first-choice college or not-and students who did not need financial aid made the decision to apply ED more easily than those who did. 9 The study also shows that students' degree of access to information about the benefits of applying early varies widely. 9° The study considers all of the resources that high school students use to gather college informationguidance counselors, college websites, family and friends, admissions officers, and commercial guidebooks -and finds the generally available sources rife with misleading and contradictory information. For example, while the Avery study shows that all students benefit from applying ED wherever possible, between 1997 and 2002 the guides gave students varying information, some of which directly contradicted the Study's findings. One guide said students benefit from applying ED at all schools, while another stated that students benefit from applying ED only to lower-ranked schools. One guide announced that an advantage exists for applying ED; another said that it does not. One guide said that students should apply strategically to gain the benefit of ED; another said that they should only apply ED if the school was their first choice. 91 In contrast to generally available information sources, those that vary in relation to an applicant's social background-guidance counselors, family, and friends -provide information that increases in accuracy as student privilege increases. 92 Guidance counselors offer one clear example: All of the guidance counselors interviewed at nationally prominent high schools knew that applying ED would increase a student's chances of being admitted. 93 In interviews with college students, however, it became clear that only about onethird of guidance counselors overall "indicated that applying early would help [students'] chances of admission" or generally encouraged students to apply early-as opposed to one hundred percent of the elite counselors. Indeed, more than sixteen percent of students believed that their counselor "hindered" their application process. The differing quality of advice translates into real differences in students' understanding of early admission. Interviews with 350 students from Harvard, Yale, MIT, and Princeton revealed that students' levels of understanding varied widely. 9 To determine whether "students from more prominent high schools were better informed [about early admission programs] than those from less competitive schools," the study divides the students' high schools into five categories, and finds that students' levels of understanding rose or fell with high school status, dropping as students moved from more elite to less elite high schools. Ninety percent of the students from the most prominent private high schools, and eighty-four percent from the best public high schools, "had a full understanding of early applications when they applied to college." 96 At the other end of the spectrum, among Harvard, Princeton, MIT, and Yale students who attended high schools in the lowest category, almost half did not fully understand the early application process when they applied to college.1 7 In sum, the Avery study reveals not only the advantages reaped by ED applicants, but also that socioeconomically privileged students were most likely to participate in the programs, both because they could afford to forgo comparing financial aid packages from different colleges, and because they better understood the benefits of applying through ED.
D. Barriers to Reform
Concerns about ED's effects on student-body diversity have drawn attention from major university leaders, including Yale's President, Richard Levin, 98 If schools know that ED reduces diversity, and those same schools desire diversity, why has there not been significant change in the use of the programs? Commentators have suggested that it is no coincidence that the three schools that have taken a strong position on early admission programsHarvard, Stanford, and Yale-have phenomenally high yields. 1 4 The schools were able to adopt EA because its nonbinding nature was unlikely to affect their yield: Most accepted students would attend, whether they were required to or not. 0 5 Colleges with less appeal-the majority of schools with ED planshave more to lose by adopting EA and will be more likely to retain ED. schools, once they and their competitors adopt ED, cannot afford to back down. As in a classic prisoner's dilemma,1°6 if all of the schools that adopted ED for competitive reasons could be convinced to drop ED, all of the schools would be better off. However, schools that adopted ED for competitive reasons would hesitate to drop the program unilaterally; if they did so, their U.S. News & World Report rankings would change accordingly. 107 As a result, even though many college administrators would welcome reform,"°8 they will only change their practices if "all colleges, or at least . . . all with whom they regularly compete" do so simultaneously. 0 9 If the change is not simultaneous and universal, it will not succeed.
Schools have created a situation for themselves "in which any single institution or small group of institutions may think that to give up [ED] would be tantamount to unilateral disarmament in the admissions wars." ' 0 Reform must be coordinated. The schools, however, cannot bring about change because antitrust concerns prevent concerted action by any group of schools."' Yet schools also remain unwilling to accept outside intervention: Proposed legislation that would allow ED reform encountered vehement opposition from both the NACAC" 2 and individual institutions. "3 Many schools, even if they disliked ED, felt that it was inappropriate for the federal government to intervene in institutional decisions.
106.
Id. at 261-63 (noting that the ED reform process can be understood as a prisoner's dilemma). 
III. EARLY DECISION AND CIVIL RIGHTS
Courts have a long history of remedying civil rights inequities in education.
11 4 Information about ED's impact on students of different races is limited, but based on the information available, this Part explains why ED programs might violate Title VI of the Civil Rights Act of 1964.
A. Early Decision's Impact on Minority Enrollment
Sources discussing ED's implications for racial minorities are rare. Colleges and universities fiercely guard their admissions data,' with the result that little is reported about how ED and race interact. The Avery study, the major work on ED, assumes that racial minorities are unaffected by ED. In contrast, the Bok and Bowen study on affirmative action assumes that, unless institutions correct for ED's racial effects, ED reduces the number of minority students at an institution. The two positions are not mutually exclusive and help illuminate the problems driving the civil rights analysis of ED. The all-thingsbeing-equal presupposition of the Avery study becomes the root of the ED civil rights problem.
Although the Avery study is exhaustive in many respects, it provides only limited information about race. The study's authors felt that institutional priorities gave three groups-athletic recruits, alumni children, and underrepresented minorities-a substantial edge in the admissions process, regardless of when those students applied. The study made the assumption that applicants from those groups neither gained nor lost from early admission programs, and thus omitted the groups from much of its analysis.
The study does, however, break down racial group trends in the early and regular admissions stages. The study finds that EA and ED applicants are disproportionately white and Asian students from advantaged backgrounds. At each of the fourteen colleges in the study, African-Americans and Hispanics applied early at lower rates than other applicants. Across the schools using ED programs, African-Americans applied early about half as often as others; Hispanics about two-thirds as often as others." 6 In contrast, The Shape of the River posits that the low number of minority applicants under early admission programs would, all other things being equal, 115. AVERY ETAL., supra note 1, at 306.
See supra note 82.
Imaged with the Permission of Yale Law Journal
115:8 8o
20o6 ultimately lower the number of minority students at a college or university. 117 The difference between the two positions comes from the assumption about "all other things being equal." The Avery study assumes that schools will intervene, through affirmative action, to prevent the low number of minority ED applicants from affecting the number of underrepresented minorities on campus. However, that assumption is legally problematic in the wake of Grutter and Gratz: If schools adjust for losses from ED, they risk running afoul of the Supreme Court's Equal Protection jurisprudence; if the schools do not adjust, they may violate Title VI of the Civil Rights Act of 1964.
The positions taken by the Avery and Bok-Bowen studies suggest that if a school accepts a relatively low number of underrepresented minorities through its ED program, it can respond in two possible ways during its regularadmissions process. First, the school can make up for any shortfall in minority ED applicants during its regular decision period. In order to do so, it would likely have to apply heightened affirmative action at this point. Second, the school can choose not to respond at all, regardless of the shortfall in minority applications during the ED cycle. This would result in an overall class with lower minority enrollment. Thus, if a school implements an ED program (as many did during the 199os), yet otherwise remains constant in its admissions process, it will likely reduce the number of minority students in its incoming classes."'
B. Title VI and Fourteenth Amendment Analysis
Title VI of the Civil Rights Act of 1964 applies to both public and private institutions that receive federal funds." 9 Section 6ol provides that no person shall, "on the ground of race, color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity" covered by Title VI.
2° Section 602 authorizes federal agencies to implement the provisions of section 6oi "by issuing rules, regulations, or orders of general applicability.' 2 1 Exercising this authority, the 117. BOWEN &BoK, supra note 5S, at 38 n.24.
118.
The more selective the college, the more likely it is (with the exception of Stanford, Yale, and Harvard) to have an ED program. So if schools are not compensating for their ED programs, minority students are not only losing ground-they are losing it at the most selective and prestigious schools. 
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Department of Education promulgated a regulation to create a right of action against institutions that sponsor programs that have a disparate impact on underrepresented minorities. 122 As the discussion above demonstrates, the disparate impact from ED could trigger this Title VI protection.
To defend their ED programs against a Title VI challenge, schools might point out that the analysis above is inaccurate. Rather than letting the minority population drop after the adoption of ED, schools could simply adjust for the ED shortfall by accepting more minority students at the regular-decision stage. That argument, however, faces a legal challenge from Supreme Court precedent in Connecticut v. Teal.
123
The Teal plaintiffs filed suit to protest a written examination that Connecticut required from employees who applied to be promoted to positions as Welfare Eligibility Supervisors. The plaintiffs argued that this screening test had a disparate impact on black applicants, who passed the test at only sixtyeight percent of the rate of their white competition. In response to the suit, Connecticut raised a "bottom line" defense. The state showed that, under its affirmative action program, the state hired a higher percentage of blacks who passed the test than whites who passed. The result, the state claimed, washed out any disparate impact initially caused by the test, because the bottom line was that the same number of blacks were hired with or without the test. The Supreme Court rejected Connecticut's argument by focusing on the individual employee, rather than on the minority group as whole" : The fact that the 122. 34 C.F.R. § 1oo.3 (2004) 12 7 There may be a significant distinction between a test that disadvantages minority job applicants and a program that prevents more minorities from even applying. If a court did adopt Teal, a college's affirmative action regular-decision correction for the minority drop-off caused by ED would not provide a defense to an ED disparate impact claim. Like the applicant test in Teal, ED is an identifiable, discrete part of the admissions process that can be distinguished from the admissions process as a whole. The court could thus separate ED for the purposes of disparate impact analysis. If a court were to isolate the ED program, it would not matter whether a school admitted the same final number of minority students with or without an ED program because individual students would still be harmed when the school decided to institute ED. They would be the students, analogous to the harmed job applicants in Teal, who were able neither to apply under ED nor to meet the higher academic standards applied to regular decision candidates. The harm to those students, under Teal, would be enough to trigger disparate impact analysis. This argument assumes that admissions standards rise between early and regular decision for minority and nonminoriy students alike. The Avery study, however, only provides direct evidence of the rise in standards for nonminority students. If the standards do not change, then the somewhat academically weaker students who do not have the wherewithal to apply early can still compete effectively in regular decision, vis-A-vis other minority students. Thus the disparate impact claim, though still possible, is not as clear.
If disparate impact does occur and a school is not legally allowed to correct for ED impact on minority enrollment levels -or if the school decides that the change is part of the regular fluctuation of admit and yield rateszS-the ED program will run afoul of Tide VL. 29 Federal regulations allow the government to withdraw funding from institutions that have policies that disproportionately affect racial or ethnic groups. 13° Thus, if schools maintain their ED programs, they may risk losing federal funding. ' 3 1
Even if there were a bottom line defense for regular-decision corrections, an attempt to compensate for the shift in class composition in order to comply with Title VI risks running afoul of Grutter and Gratz. The Supreme Court has consistently held that an educational institution may not set admissions quotas for students of color. If ED caused a drop-off, the only way to "make up" for a decreased number of minority applicants in the ED pool would be to set a quota or a "plus" factor target, which would violate Gratz. In sum, although 128. Michigan reported that minority students made up anywhere from 13.5% to 20.1% of its student body between 1993 and 1998. 425 (1975) (discussing how a plaintiff overcomes an analogous "business necessity" defense). Schools seem unlikely to muster effective educational necessity defenses. Indeed, ED does not appear to be a necessity at all. Most schools functioned for a significant period of time without ED programs, before adopting them in the 199os.
the limited data available impedes concrete conclusions, ED programs may well violate civil rights laws.
IV. EARLY DECISION AND ANTITRUST
Although civil rights is the dominant legal paradigm in educational reform, antitrust analysis offers a cogent alternative legal critique of ED programs-one that shifts the focus from race to class and obviates the information problem. This Part argues that ED violates basic antitrust principles. Section A-through an analysis of the United States v. Brown University" 3 2 price-fixing case-argues that antitrust principles apply in the higher education context. The following Sections then evaluate two possible ways that ED violates the Sherman Act: through market division and information sharing. Finally, Section D considers possible procompetitive justifications for ED.
A. Antitrust and Higher Education i. Basic Principles ofAntitrust
The Sherman Act governs "[e]very contract, combination . . . or conspiracy, in restraint of trade or commerce among the several States." ' Thus, the "existence of interstate commerce is both a jurisdictional requirement and an element of the substantive offense."' 4 Supreme Court precedent suggests that nonprofit status and educational mission do not place an institution outside the realm of commerce.' The Supreme Court has noted that " [t] he nature of an occupation, standing alone, does not provide sanctuary from the Sherman Act . . . nor is the public-service aspect of professional practice controlling in determining whether § 1 includes professions. ' ,3 6 Instead, courts must determine if the restraint in question (whether or not by a nonprofit organization) "is one that promotes competition or one that The Supreme Court has applied three different forms of analysis to evaluate whether business arrangements violate the Sherman Act. The first is the per se rule: Per se violations are those that clearly interfere with market functions ' 39 and often directly affect price. The classic example is horizontal price-fixing between competitors: corporations acting together to raise prices for products they manufacture, where they control a substantial part of the interstate trade and commerce in that commodity.
14 Under the per se rule, " [t] he Act places all such schemes beyond the pale.
1 41 Per se violations rarely require extensive factual analysis by the court. Arrangements that do not match the classic contours of a per se violation may be evaluated under a second standard, known as "quick look" analysis. 4 2 When applied, a court takes a "quick look" at the agreement or arrangement at issue. The court determines whether a more detailed analysis is necessary, or whether the case may be shunted into the per se category. The third standard of review is under the rule of reason. 143 The rule of reason evaluates the "reasonableness" of an arrangement and is highly fact intensive.
The Brown University Cases
In 1991, after a two-year investigation of the financial aid programs of various colleges and universities across the country, the Department of Justice filed a civil suit against MIT and the eight Ivy League schools.'" Each school was a member of the "Overlap Group" -twenty-five private colleges and universities 1 4 that had been meeting each spring since 1958 to coordinate financial aid awards .4 6 The Overlap Group allowed the schools to implement their belief that "any admitted student should have the opportunity to attend the college of her choice, regardless of her ability to pay. ' Under the Overlap Agreement, the member schools agreed to three conditions: (1) they would award aid "solely on the basis of applicants' demonstrated financial need," (2) they would all use a single method for calculating that need, and (3) they would equalize financial aid awards to any student admitted to more than one institution ("overlaps").148
The government charged the schools with "unlawfully conspir[ing] to restrain trade," 149 a violation of § 1 of the Sherman Act. ' 1 0 Specifically, the government charged that the schools had committed illegal horizontal pricefixing by collectively determining student aid. All of the defendant schools, except MIT, entered into a consent decree on the day the government filed suit; MIT alone went to trial.' s
The district court held that the Overlap Group's actions violated the Sherman Act. Although MIT argued that the Sherman Act did not apply to the Overlap Group because the Group's "activities did not constitute trade or commerce," 15 2 the district court disagreed and held that educational institutions were subject to the Act. Turning to the specifics of the Group's behavior, the court concluded that the members were committing horizontal price-fixing. Price-fixing entities need not raise prices for all consumers to a uniform level; they merely have to tamper with market functions-for instance by colluding to set different rates for different customers -in order to violate the Sherman Act.'5 Although horizontal price-fixing is typically a per se violation of the Sherman Act, the Supreme Court has suggested that the per se rule should not 146. Petronio, supra note 144, at 19o. In Brown University, the district court heeded the Supreme Court's admonition to use caution when applying the per se rule outside a purely business context, but determined that "[n]o reasonable person could conclude that the Ivy Overlap Agreements did not suppress competition.'1 7 Though the economic effects of suppressing competition were not clear, the court ultimately decided that they were irrelevant because "the member institutions purposefully removed, by agreement, price considerations and price competition for an Overlap school education." ' ' The court felt that the Overlap Group so effectively "denied students the ability to compare prices" when choosing between the member institutions that it "infringe[d] upon the most fundamental principle of antitrust law": that all markets should be responsive to consumer preference." 9 The court rejected all of MIT's proffered defenses and granted a permanent injunction precluding MIT from participating in any agreement that affected the price paid by an admitted student. 6' Both sides appealed.
On appeal, the Third Circuit gave more attention to MIT's alleged procompetitive justifications for the Overlap Group. MIT argued that, although the Overlap Group might appear to violate the Sherman Act by interfering with market function, certain features of the arrangement actually enhanced competition. MIT proffered several justifications: that the Group enhanced competition by providing aid and options to needy students who would not otherwise have been able to attend Overlap schools without limiting the options of their wealthier peers; that controlling price enhanced competition between the institutions along other axes, such as curriculum and campus life options; and finally, that only by coordinating several aspects of their financial aid programs were the Overlap Group schools able to assure that 155. In Broadcast Music, Inc. v. Columbia Broadcasting System, 441 U.S. 1 (1979), the Court reasoned that not every agreement that appeared to be horizontal price-fixing was motivated by the desire to affect the market. Without that motive, the Court held that the arrangement would not trigger the per se rule. Id. at io. 
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ii5:88o 20o6 students were admitted only on the basis of merit and that the fll financial needs of admitted students were met. MIT argued that because financial aid budgets are finite, without Overlap, schools would compete aggressively for top students through financial aid, to the detriment of their less flashy, but just as needy, classmates, thereby significantly decreasing the availability of needbased aid.1
The Third Circuit, heeding Goldfarb, keyed on the schools' intent in forming the Overlap Group. The court noted that the district court failed to make any findings about the signature economic consequences of illegal horizontal price-fixing: reduced output or increased price.1 6 2 The court gave the agreement's justifications some consideration, because of MIT's alleged altruism and claimed "absence of a revenue maximizing purpose." 163 The burden, however, remained on MIT "to justify price fixing with some procompetitive virtue, or with a showing of Overlap's reasonable necessity to its institutional purpose. ' 64 Though the court of appeals, like the district court, rejected MIT's argument that the agreement enhanced competition in areas other than price, 65 it was more receptive to MIT's other justifications.
The Third Circuit held that in this specific context, "rather than suppress competition, Overlap may in fact merely regulate competition in order to enhance it, while also deriving certain social benefits, " ,1 66 and thus the asserted While the suits were pending in Brown University, Congress granted the Overlap Group schools a two-year grace period. As an interim measure, Congress approved arrangements among schools in which they agreed upon general principles for determining student aid in need-blind admissions, while prohibiting discussion of individual students.' 6 9 Congress has renewed the same or similar versions of the provision several times-most recently in 2001-but the provision will expire in 2008.170 The message is clear: Schools may cooperate in setting general financial aid methodologies, but the Overlap Group cannot be revived, and agreements resembling the Overlap Group violate the Sherman Act.
The following Sections argue that ED, by replicating many of the features of the Overlap Group, runs afoul of the Sherman Act.
B. Market Division in Higher Education
Addyston Pipe: Customer Allocation Defined
Schools' interactions under ED look remarkably like those at issue in Brown University. Under the Overlap Agreement, school officials met and decided on financial aid. They then returned to their schools and refused to negotiate further with admitted students -or, if they did make changes to the student's on the assumption that competition itself is unreasonable." 435 U. S. 679, 696 (1978) ' 72 six manufacturers of cast-iron pipe agreed among themselves to divide southern and western markets into regional monopolies with fixed price systems in each territory. 1 7 ' Taft, writing for the Sixth Circuit, held that the association was an illegal "combination or conspiracy" in restraint of trade. 74 On appeal, the Supreme Court largely upheld the ruling,' 7 ' and Addyston Pipe remains an important precedent that is routinely cited in customer-allocation cases. 176
Application of Customer Allocation to Early Decision
Under ED, a student only applies to one school and promises to attend if admitted. In part, the system functions by relying on students to honor their promises. Colleges and universities, however, have developed an alternate system of ED enforcement that involves exchanging information in a fashion similar to the Overlap Agreement, creating a customer-allocation problem.
Schools typically require an ED applicant to sign a statement in which the student promises not only to attend if admitted, but also to withdraw all applications pending at other institutions. 77 Although the applicant's promise m. Customer allocation and horizontal price-fixing are equally violative of the Sherman Act.
The same legal repercussions exist for both types of violations. is not legally enforceable, , 8 ED schools have another way to force students to adhere to their choices. Once a school admits a student under ED, it notifies the student, and also sends a list of the students it has admitted ED to all of its competitor schools. Those schools then check the list and take two steps. First, they may terminate any EA or regular decision application that an ED-admitted student has submitted. Second, if they discover that the student has applied ED to more than one school, they notify the first school -and all involved typically revoke the student's admission. In short, "colleges practice this form of reciprocity for self-protection." l 9
In essence, the competitor schools, who-under EA or regular decisionmight have lured the student away with a better financial aid package, promise not to compete with the school to which the student has been admitted. The colleges have, through their agreement, created monopolies on certain customers' business for themselves -an illegal customer allocation and horizontal restraint of trade. Just as it is illegal to act in combination with competitors to set different prices for different customers, it is also illegal for competitors to grant each other exclusive access to certain customers. Each school, by sending out a list that its competitors will enforce, is guaranteed a listed student's attendance, and a student can only negotiate financial aid with the school that admitted him. In the remaining negotiations, the student has given up his leverage: He cannot make a credible threat to go elsewhere, because his name has already been removed from other schools' applicant pools.
Anecdotal evidence suggests that schools use this strong financial aid position to provide less financial aid than they otherwise would have.s' Some colleges reduce aid more subtly, by shifting financial aid from grants to loans. ED lists and enforce them, the ultimate effect on individual ED students looks much like the results achieved directly through Overlap. For at least a subset of their admitted students, schools do not have to compete over financial aid. One important caveat is that schools will generally release an ED student from her commitment to attend if the student receives "inadequate" financial aid. Students do not take full advantage of this for two reasons. First, some students simply are not aware that the option exists, 8 ' and second, others are not willing to run the risk of losing a sure thing. As the Avery study points out: Admission offices .. raise the stakes for early admits who seek release from their commitment for financial reasons. Many schools rescind the offer of admission when they release an Early Decision admit from the commitment to enroll. In that case, the student is considered separately for admission in the regular decision pool. Families that question the financial aid offer or suspect that they could secure a better deal from other schools may be hesitant to ask for the commitment to be released when the price is to reopen the admissions decision.184
By imposing an additional, heavy cost on a student's option to exit, schools can maintain control of the outcome. Students may decide that the cost of a less attractive financial aid package does not outweigh the uncertainty of going through another round of the admissions process. In sum, this ED technique recreates a fact pattern that concerned the courts in Brown University-using collusion as a way to limit financial aid outlays. ED should thus trigger Sherman Act scrutiny.
C. The Information-Sharing Antitrust Model
In addition to the customer-allocation concern discussed in the previous Section, there is a second reason that ED programs may be illegal under antitrust law. The Supreme Court has held that information exchange between competitors may violate the Sherman Act when the effect of the exchange is to alter or control prices in the vendors' favor. In United States v. Container Corp. of America, 18 each defendant asked its competitors for information on their most recent price charged or quoted, whenever it needed the information and could not find it elsewhere. Each defendant that received such a request usually 183. AVERY ETAL., supra note i, at 116-17.
184.
Id. at 57.
393 U.S. 333 (1969).
Imaged with the Permission of Yale Law Journal furnished the data, with the understanding that it too would receive such information when it sent requests. The information requested, however, was often available from other sources, such as customers, and the exchanges of information were infrequent and irregular. 1 6 The Court found, however, that the "exchange of price information seemed to have the effect of keeping prices within a fairly narrow ambit," though "at a downward level. ' 117 The Court concluded "that the exchange of price information has had an anticompetitive effect in the industry, chilling the vigor of price competition.' 8 8 Such interference with free-market price levels, the Court held, was a per se violation of the Sherman Act.'89
Because ED involves such extensive information sharing about "customers," which in turn encourages schools not to compete for one another's ED applicants, the schools' ED enforcement mechanisms could drive down the level of financial aid received by a student. In that case, ED would run afoul of Container Corp.
The Supreme Court's information-sharing cases, however, are not wholly coherent, and it is unclear which factors the Supreme Court looks to in determining whether the information sharing is benign, or whether it is cover for illegal horizontal price-fixing. For example, in Maple Flooring Manufacturers' Association v. United States,' 90 the Court held that trade associations that openly and fairly gathered and disseminated information about past prices, costs of the product, stocks of merchandise on hand, and the approximate cost of shipping did not engage in unlawful restraint of commerce. However, in a similar case, American Column and Lumber Co. v. United States, the Court held that vendors' participation in a group plan to disseminate accurate knowledge of production and market conditions through reports of past transactions, additional questionnaires inviting estimates, and discussions of future market conditions violated the Sherman Act. 9 In the case of ED, because there is only one important fact being shared (that a student has been admitted ED) and its effect on price is fairly clear, the court may see a reason to be concerned about information sharing, causing ED further antitrust problems. 
D. Possible Defenses: Procompetitive Justifications for Early Decision
Notably, the schools that employ ED cannot proffer the same kinds of procompetitive justifications that the Overlap Group provided in Brown University. Unlike the Overlap program, ED does not enhance diversity at universities or the product offered to students. One author has offered an alternative procompetitive justification of ED. Professor George Priest looked at a variety of markets that Professor Alvin Roth had described as "unraveling"' 92 and argued that, in fact, the various markets exhibited a fact pattern in which time had become a form of currency. 9 3 Roth has studied the phenomenon of "time creep" in several markets, such as the market for medical interns, rush week for fraternities, and invitations to play in college bowl games.
19 4 In all of the "unraveling" markets, transactions occur at earlier and earlier time periods; the time creep from the initial date of transactions to the earlier ones is a form of market failure, in which market participants make decisions before the time at which the participants could maximize their available information. In all the markets Roth has studied, recruiters are competing for high-quality applicants. "Once one recruiter moves early, the others will have to follow suit, and many may well try to jump still further ahead. With such a process, the timing of each market moves inexorably forward." ' Candidates also pressure one another to decide at earlier times: Waiting a day may mean that all desirable positions are gone if everyone else acted the day before.
For Roth, optimal matches occur when there is an ordinal preference match between buyers and sellers -in the case of college admissions, when a firstchoice student matches with his or her first-choice school. According to Roth, market failure occurs in unraveling markets because parties cannot fully express their optimal ordinal preferences -they are working under conditions of uncertainty, where time constraints may prevent full information.9 6 Priest, however, has suggested that many of the markets studied by Roth are ones in which the forms of negotiable currency are limited: For example, the markets for medical residencies or judicial clerkships are ones in which the nature of the job, and often the salary, are nonnegotiable. Priest has argued that in markets like these, where most conditions are nonnegotiable, time itself becomes a form of currency. 197 Thus, ED converts time into currency, and allows students to express more fully their preferences in a way that would not be possible if ED did not exist. Priest's argument does provide a possible procompetitive justification for ED. While EA might serve a similar purpose, by allowing students to apply at an earlier time and thus express a strong preference, ED's binding nature makes it a more accurate indicator of student preference.
The Avery study's findings do not support this supposition. It shows that half of the students who applied ED applied strategically-not because they had a strong preference for the school.19 8 In contrast, only one-seventh of the students who applied to schools with EA programs did so for strategic reasons. 99 The benefits to students under both programs are similar -in both cases, students receive a significant boost in their application strength by applying early-so the incentives to apply strategically are roughly the same. At an EA school, the strategic incentives might even be stronger, because a student could receive the benefit of applying early without being bound to attend. The Avery findings suggest that ED is not as accurate a predictor of student preference as schools might hope.
Beyond the empirical uncertainty of Priest's claim for ED, however, it is not clear that the suggested market efficiency gains from ED for students outweigh the losses ED causes to individual students. Students who apply ED benefit in two ways: first, by being able to express their preferences, and second, if they are accepted, by finishing the stressful college application process ahead of their peers. However, ED also disadvantages students by limiting their ability to negotiate financial aid, and thus denying needier students the ability to take advantage of an ED option. To the extent that the costs of ED outweigh the market benefits for students, student consumers suffer. If this happens, ED violates the Sherman Act. 
CONCLUSION
Leaders in higher education continue to discuss ways to improve diversity in their student bodies.°° One answer is to eliminate ED because it creates unnecessary roadblocks to both racial and socioeconomic diversity. Colleges and universities could achieve the legitimate goals that ED serves -identifying student enthusiasm and stabilizing yield-through at least two other options. The first would be to adopt Single Choice Early Action (SCEA). SCEA allows a student to apply early to only one school, though she can later apply to other schools under regular decision. SCEA allows schools to identify enthusiastic students but does not limit a student's financial aid negotiations. Schools could thus legally enforce the single-choice element of SCEA in the same way that they enforce ED, without running afoul of antitrust law.
SCEA, however, comes with its own possible legal problems. The Avery study found that minority students apply at similar rates, relative to their white peers, under EA as they do under ED. 2 "' Two factors may reduce the number of minorities in the ED applicant pool. First, minority families may be more concerned about how they will pay for college than nonminority families, and may thus be more unwilling to commit to a school without comparing financial aid packages. Second, minority families may know less about the advantages of the early application process than nonminority families; indeed, the Avery study repeatedly stresses this point. If the financial aid concern predominates, minority students would be more willing to apply EA than ED. The limited information available to the contrary suggests that, instead, the information problem predominates; minority families may not know enough about the intricacies of early admission programs to differentiate between ED and EA. If that is so, implementing SCEA-while it addresses ED's antitrust problemswill not resolve the disparate impact issue.
The Avery study suggests another, more promising, option: eliminating early admission programs altogether, while allowing students to indicate a single first-choice school through a neutral nationwide clearinghouse. 2o1. AVERY ET AL., supra note i, at 59 ("Specifically, 11.9 percent of African Americans and 13.5
percent of Hispanics applied early at Early Action schools, while 20.5 percent of all applicants to those schools applied early. The pattern is the same at Early Decision schools: 3.6 percent of African Americans and 4.8 percent of Hispanics applied early at ED schools, while 7.4 percent of all applicants to those schools applied early.").
this system, less privileged students would not have to contend with early admissions' varying deadlines, requirements, and rules. Instead, all students would apply regular decision and submit the name of their top-choice college to the clearinghouse. The clearinghouse would, in turn, share the information with colleges and universities. The model is similar to the College Board's system for the SATs: Students' scores are on file with the College Board, and students formally request that the Board release that information to the colleges and universities to which they are applying. An independent third party verifying students' choices would prevent students from gaming the system: Unlike the current system, students could not represent to several schools that each of the schools is the student's first choice. The Avery study points out that an "indicated interest" system already exists for well-connected students. College counselors from top high schools often place calls to admissions officers to let a school know when a student has a regular-decision "first choice." The Avery proposal would formalize such a system and make it available to all studentsY.1 3 It is an attractive, and legally promising, proposal because it reduces both the financial concerns raised by antitrust analysis and the informational ones raised by civil rights law. Although the educational community has argued intensely about ED's ethical implications, almost nobody has considered ED's legal implications. This Note injects legal analysis and structure into the debate. Both civil rights and antitrust analysis raise significant legal concerns that cannot be ignored. While ethical arguments for and against ED can only persuade, ED's legal problems may result in mandated change and thus demand the attention of the higher education community. The legal concerns also command reform. Schools have resisted change and dragged their feet, denying that ED causes any real problems. Basic analysis in two different legal fields advises otherwise. Though the available information is sometimes vague, even the limited information available suggests that ED is a problem worthy of more serious discussion and analysis from both the higher education and legal communities. 
